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Overview 
 

The state of North Dakota, through its North Dakota Insurance Department (NDID), hereby 
submits this 1332 State Innovation Waiver request to the United States Department of the 
Treasury (Treasury) and to the Centers for Medicare and Medicaid Services (CMS), a division of 
the United States Department of Health and Human Services (HHS). This request seeks waiver 
of Section 1312 (c)(1) under Section 1332 of the Affordable Care Act (ACA) for a period of two 
years beginning with the 2020 plan year to develop and implement the Reinsurance Association 
of North Dakota (RAND), a state based reinsurance program. This waiver will not affect any 
other provision of the ACA, but will result in a lower marketwide index rate for the individual 
health insurance market, thereby lowering premiums and reducing federal payment of advance 
premium tax credits (APTC).   
 
Prior to the ACA, North Dakota had a competitive and stable individual health insurance market. 
Consumers had choices from different health insurers and robust competition amongst the 
insurance companies. Prior to the ACA being enacted, approximately 8% of North Dakota’s 
population was uninsured. Five years after the ACA was enacted, approximately 8% of North 
Dakota’s population is uninsured.   
 
During the 2018 plan year, only one insurer offered individual health insurance plans in all of 
North Dakota’s counties. One insurer dropped out of the market completely, and the other 
insurer offered plans in only five of the state’s fifty-three counties.   
 
Rates for the individual market have skyrocketed since the enactment of the ACA. Rates for the 
individual market have, on average, experienced double digit increases each year since the ACA 
began operation in 2014. Some rate increases have ranged as high as 94.5%, illustrating the 
volatility that is present in North Dakota’s individual market.       
 
Establishing a state reinsurance plan through a 1332 waiver that would cover a large portion of 
claims falling within a defined dollar range would be a significant step toward bringing certainty 
and stability back into North Dakota’s individual market.  
 
North Dakota’s state-based reinsurance plan will: 

• Assist insurers in managing high risk enrollees and create a broader pool of people to 
absorb all other risk. This should prevent future insurer exits, encourage additional 
insurers to write business in North Dakota’s individual market, and improve consumer 
access. 

• Lower rates to keep consumers in the market and attract new entrants to the market. The 
RAND will provide significant financial relief for those not eligible for subsidies. 
Keeping individuals in the market and attracting new entrants will also be significant 
steps toward a healthier risk pool. 

• Retain federal subsidies for individuals with incomes between 100% and 400% of the 
federal poverty level (FPL), which will ensure that those with access to affordable 
coverage due to federal subsidies can keep their coverage. 
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Operation, Funding, Parameters and Impact of the                                                         
Reinsurance Association of North Dakota 

 
House Bill 1106 is currently under consideration in the 66th North Dakota Legislative Assembly. 
The legislation would create the RAND. The RAND would be administered by the North Dakota 
Insurance Department (NDID), contingent upon approval of a 1332 Waiver. The RAND will be 
funded with a combination of assessments on the fully insured small and large group health 
insurance market and by federal pass through dollars.  
 
The NDID, along with its actuarial consultant, NovaRest, is estimating a 54% federal pass 
through rate with federal funding from APTC to be approximately $25,766,844 for 2020 and 
approximately $27,235,554 for 2021. Therefore, we anticipate state assessments to be 
approximately $22 million for the 2020 plan year and $23.2 million for the 2021 plan year. 
However, funding language in HB 1106 is structured to give the Insurance Commissioner any 
needed flexibility to fund the RAND if the federal pass through funds differ from the anticipated 
amount. 
 
House Bill 1106 also gives the RAND access to a $25 million line of credit from the Bank of 
North Dakota, a bank owned and operated by the state of North Dakota. This line of credit may 
be accessed by the RAND to the extent necessary to provide reimbursements to member insurers 
as required by House Bill 1106.    
 
The RAND will be governed by a seven member board of directors comprised of the state health 
officer, one state senator, one state representative, and one individual from each of the four 
insurers of the association with the highest annual market share. The board is responsible for 
scheduling and approving biennial audits of the RAND, approving bylaws and operating rules, 
and providing for any other matters as may be necessary and proper for the execution of the 
commissioner’s and the board’s powers, duties, and obligations. 
 
The NDID and the Insurance Commissioner are responsible for performing all functions 
necessary for the RAND to carry out the daily operations and objectives of the RAND and House 
Bill 1106. The Insurance Commissioner has the sole authority to approve any assessments to the 
insurers writing or otherwise issuing group health insurance plans. House Bill 1106 also grants 
the NDID administrative rulemaking authority to address operational and other RAND needs.  
       
The RAND will operate as an “invisible” reinsurance pool, meaning enrollees will not know they 
are part of the reinsurance pool. Enrollees will have the same choices of health insurance plans 
that all consumers shopping on the individual market have and will not have any additional costs 
or change in benefits or coverage. The claims submitted to the reinsurance pool will be handled 
by the insurer and the Insurance Department on the back end of the process, with no effect to the 
enrollee.  
 
House Bill 1106 currently sets the attachment point for the reinsurance at $100,000. Other 
numbers under consideration by the Legislative Assembly for the attachment point include 
$150,000 and $200,000. Once the attachment point is met, the legislation requires the 
reinsurance pool to pay 75% of the claim amounts and the insurer to pay the remaining 25%. If 
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claims for an individual plan exceed $1,000,000 in a year, the RAND would stop paying at the 
$1,000,000 point and allow the federal reinsurance program to share the cost of the claims with 
the insurer on claims exceeding $1,000,000.  
 
The NDID and NovaRest estimate the RAND will reduce premiums on the individual market for 
the 2020 plan year by approximately 20% from the projected baseline level if the RAND was not 
in place. Due to the reduced premium, the NDID and NovaRest project that membership in the 
2020 individual market would increase by 1% compared to the baseline without the waiver.
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I. North Dakota 1332 Waiver Request 
 
North Dakota’s individual health insurance market is unstable. The ACA has brought prohibitive 
rate increases and insurers making the choice to either not sell plans on the state’s individual 
market or to substantially reduce service areas. For the 2018 plan year, 48 of North Dakota’s 53 
counties had only one insurer option. Annual double-digit rate increases have become routine 
since the enactment of the ACA, with some plans receiving as high as a 94.5% annual increase. 
This market volatility has left consumers with unaffordable and dwindling plan options.  
 
North Dakota seeks waiver of Section 1312(c)(1) under Section 1332 of the ACA for a two-year 
period beginning in the 2020 plan year to develop and implement a state reinsurance program. 
The RAND is intended to stabilize the individual market, reduce rates, encourage existing 
companies to expand their offerings in North Dakota, and encourage new insurance companies to 
offer individual health insurance plans in the state.  
 
Section 1332(c)(1) requires “all enrollees in all health plans . . . offered by [an] issuer in the 
individual market . . . to be members of a single risk pool.” Waiver of the single risk pool 
requirement, to the extent it would otherwise require excluding total expected state reinsurance 
payments when establishing the marketwide index rate, will not affect any other provision of the 
ACA. Consideration of these payments will lower the marketwide index rate. A lower index rate 
will lower premiums for North Dakota’s ACA plans on the federal exchange, including the 
second lowest cost silver plan offered through the federal Exchange, which will reduce the 
overall APTC that the federal government is obligated to pay for North Dakota subsidy-eligible 
consumers.    
 
As fewer healthy people purchase coverage due to prohibitive rate increases, the pool of people 
in the single risk pool becomes sicker, older, and higher risk, which means they are more costly 
to insure. Healthy lives are needed to balance this risk so that consumers can regain access to 
more affordable coverage.  
 
Without the RAND, individual health insurance premiums in North Dakota will continue to rise 
at an unsustainable rate and more healthy lives will make the decision to go without health 
insurance and be left out of the pool. This will also increase costs to the federal government 
because as premiums rise the amount the federal government will be required to subsidize 
premiums for those at or below the 400% poverty level will also rise. Operating the RAND will 
help reduce further erosion of this market. The RAND will result in decreased premiums and a 
means for insurers to manage high cost claims in a way that prevents them from leaving the 
market. 
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Figure 1 
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II. Compliance with Section 1332 
 

A. Comprehensive Coverage Requirement – 1332(b)(1)(A) 
The proposed waiver will not impact the comprehensiveness of coverage of North Dakota’s 
insurance markets as the proposed waiver does not make alterations to the required scope of 
benefits offered in the insurance market in North Dakota.  
 

B. Affordability Requirement – 1332(b)(1(B) 
As documented throughout this application, NDID and NovaRest project the proposed waiver 
will reduce premiums by approximately 20%, thereby increasing affordability. 
 

C. Scope of Coverage Requirement – 1332(b)(1)(C)    
As documented throughout this application, NDID and NovaRest project the proposed waiver 
will cover more individuals in North Dakota than would be covered without the waiver. Due to 
the reduced premium, the membership in the 2020 individual market would increase by 1% 
compared to the baseline without the waiver, as lower premiums will result in individuals 
retaining coverage rather than dropping coverage due to unaffordable premium rates. 
 

D. Federal Deficit Neutrality Requirement – 1332(b)(1)(D) 
As documented throughout this application, the proposed waiver will not result in increased 
spending, administrative, or other expenses to the federal government. There will be no increase 
in federal administrative expense. The federal funding will be calculated based on actual APTC 
subsidized enrollment and will be reduced by any reductions in exchange user fees.  
 
The Waiver will lower premiums by approximately 20%, which will reduce the APTC that 
would be paid by the federal government. Since the exchange user fees are a percentage of 
premium, the reduced premium will reduce the exchange user fees collected by the federal 
government. The intention is for the lower APTCs less the reduced exchange user fees to be 
passed through to North Dakota and be used to fund the reinsurance program under the waiver. 
Table C illustrates the estimated savings to the federal government from the proposed waiver: 
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III. The RAND and Federal Pass Through Funding 
 

The RAND is designed to improve North Dakotans’ access to affordable and comprehensive 
health insurance coverage. The goal of the reinsurance program is to manage the risk of high-
cost claimants across the broader health insurance market, thereby lowering premiums for the 
individual market.  
 
As the amount of APTC available for eligible consumers is tied to the second lowest cost silver 
plan available through the federal Exchange, the amount the federal government will be required 
to pay in APTC will be reduced. Through this waiver request, North Dakota seeks the amount of 
federal savings from these reduced APTC payments to offset a portion of the costs associated 
with the reinsurance program. 
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IV. Implementation Timeline 
 
04-05-19 North Dakota’s public comment period begins 
04-05-19 Tribal consultation meeting held in Bismarck 
04-17-19 Public hearing in Fargo 
04-18-19 Public hearing in Bismarck 
04-25-19 Legislation authorizing the RAND is signed into law 
05-06-19 Public comment period ends 
05-10-19 1332 Waiver Application is submitted to the federal government 
05-24-19 Insurer rate submission deadline to NDID; one set of rates for the 2020 plan year 

assuming the RAND is in place, one set of rates assuming RAND is not in place.  
06-10-19 Federal government determines the waiver application is complete/federal 

comment period begins 
07-10-19 Federal government comment period ends  
09-10-19 Federal government approves 1332 Waiver for RAND and grants funding for 

RAND 
10-01-19 Commissioner approves assessments to health insurers for 2020 plan year 
01-01-20 First plan year for the RAND begins 
02-15-20 NDID posts date, time, and location of post-award public forum on the NDID 

website to meet 45 CFR 155.1320(c)(1) 
03-20-20 NDID holds six-month public forum required by 45 CFR 155.1320(c) 
04-30-20 Deadline for insurers to submit Q1 2020 eligible claims data to NDID for RAND 
05-24-20 Insurer rate submission deadline to NDID; one set of rates for the 2021 plan year 

assuming the RAND is in place, one set of rates assuming RAND is not in place. 
05-31-20 NDID will provide each eligible insurer with the calculation of total amounts of 

Q1 2020 reinsurance requests 
06-01-20 Federal government funds RAND with APTC savings for the 2020 plan year 
07-31-20 Deadline for insurers to submit Q2 2020 eligible claims data to NDID for RAND 
08-31-20 NDID will provide each eligible insurer with the calculation of total amounts of 

Q2 2020 reinsurance requests 
09-04-20 NDID holds annual public forum required by 45 CFR 155.1320(c). 
10-31-20 Deadline for insurers to submit Q3 2020 eligible claims data to NDID for RAND 
11-30-20 NDID will provide each eligible insurer with the calculation of total amounts of 

Q3 2020 reinsurance requests 
01-31-21 Deadline for insurers to submit Q4 2020 eligible claims data to NDID for RAND 
03-01-21 NDID will provide each eligible insurer with the calculation of total amounts of 

Q4 2020 reinsurance requests 
03-31-21 No later than this date, NDID submits draft post award annual report to HHS as 

required by 45 CFR 155.1324(c) 
04-30-21 Deadline for insurers to submit Q1 2021 eligible claims data to NDID for RAND 
05-24-21 Insurer rate submission deadline to NDID; one set of rates for the 2022 plan year 

assuming the RAND is in place, one set of rates assuming RAND is not in place. 
 

05-31-21 NDID will provide each eligible insurer with the calculation of total amounts of 
Q1 2021 reinsurance requests 

06-01-21 Federal government funds RAND with APTC savings for the 2021 plan year 
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07-01-21 NDID submits required post award annual report per 45 CFR 155.1324(c) 
07-31-21 Deadline for insurers to submit Q2 2021 eligible claims data to NDID for RAND 
08-31-20 NDID will provide each eligible insurer with the calculation of total amounts of 

Q2 2021 reinsurance requests 
10-31-21 Deadline for insurers to submit Q3 2021 eligible claims data to NDID for RAND 
11-30-21 NDID will provide each eligible insurer with the calculation of total amounts of 

Q3 2021 reinsurance requests 



13 
 

V. Additional Information and Reporting 
 
A. Administrative Burden 
Waiver of Section 1312(c) will cause minimal administrative burden and expense for North 
Dakota and for the federal government. The waiver will cause no additional administrative 
burden to employers and individuals because Section 1312(c) does not relate to the 
administrative functions or requirements typically undertaken by employers or individuals.  
 
NDID has the resources and staff necessary to absorb the following administrative tasks that the 
waiver will require the state to perform: 

• Administer the RAND 
• Distribute federal pass through funds 
• Calculate the appropriate premium tax credits for RAND assessments levied against 

insurers 
• Monitor compliance with federal law 
• Collect and analyze data related to the waiver 
• Perform reviews of the implementation of the waiver 
• Hold annual public forums to solicit comments on the progress of the waiver 
• Submit annual reports to the federal government 

 
The waiver will require the federal government to perform the following administrative tasks: 

• Review documented complaints, if any, related to the wavier 
• Review state reports 
• Periodically evaluate the state’s 1332 waiver program 
• Calculate and facilitate the transfer of pass through funds to the state 

 
NDID believes the above federal administrative tasks are highly similar to other administrative 
tasks currently being performed by the federal government, making their effect insignificant. 
Waiver of Section 1312(c)(1) does not necessitate any changes to the Federally Facilitated 
Marketplace and will not affect how APTC or cost-sharing reduction payments are calculated or 
paid.   
 
B. Impact on Residents Who Need to Obtain Healthcare Services Out-of-State 
North Dakota shares borders with Minnesota, South Dakota, Montana, and two Canadian 
provinces. Insurer health plans covering individuals living in border counties generally include 
providers from the neighboring state in their networks. Granting this waiver request will not 
affect insurer networks or service areas that provide coverage for services performed by out of 
state providers.  
 
C. Ensuring Compliance, Waste, Fraud, and Abuse 
The NDID is responsible for regulating and ensuring regulatory compliance and monitoring the 
solvency of all insurers. The NDID performs market conduct examinations, financial 
examinations, investigates consumer complaints, and investigates and prosecutes acts of 
insurance fraud.  
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HB 1106 along with federal law sets reporting and audit requirements for the RAND. The 
RAND may also set forth additional requirements and detail by administrative rule. The RAND 
is also subject to audit by the North Dakota State Auditor.  
 
D. State Reporting Requirements and Targets 
NDID will assume responsibility for the reporting requirements of 45 CFR 155.1324, including 
the following: 

• Quarterly reports to the federal government to the extent required under 45 CFR 
155.1324(a), including, if necessary, reports of ongoing operational challenges, if any, 
and plans for, and results of, associated corrective actions. 

• Annual reports as required by 45 CFR 155.1324(b), including:  
(1) The progress of the waiver. 
(2) Data on compliance with section 1332(b)(1)(A) through (D) of the Affordable 

Care Act. 
(3) A summary of the annual post-award public forum, held in accordance with § 

155.1320(c), including all public comments received at such forum regarding 
the progress of the section 1332 waiver and action taken in response to such 
concerns or comments. 

(4) The premium for the second lowest cost silver plan under the waiver and an 
estimate of the premium as it would have been without the waiver. 

(5) Any other information consistent with the State's approved terms and 
conditions. 

 
To the extent that quarterly reporting is required under 45 CFR 155.1324(a), NDID recommends 
that such reporting start no sooner than April 1, 2021, in order to provide some experience with 
the program about which to report. NDID will submit and publish annual reports by the 
deadlines established in 45 CFR 155.1324(c) or the deadlines established by the terms of the 
waiver. 

https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=e8dfa5131d72d125c158db4279935dab&term_occur=1&term_src=Title:45:Chapter:A:Subchapter:B:Part:155:Subpart:N:155.1324
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=e8dfa5131d72d125c158db4279935dab&term_occur=1&term_src=Title:45:Chapter:A:Subchapter:B:Part:155:Subpart:N:155.1324
https://www.law.cornell.edu/cfr/text/45/155.1320#c
https://www.law.cornell.edu/cfr/text/45/155.1320#c
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=8d9629d585bd46c22375f1e87dfcd90e&term_occur=5&term_src=Title:45:Chapter:A:Subchapter:B:Part:155:Subpart:N:155.1324
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VI. Supporting Information and Miscellaneous 
 

A. 45 CFR 155.1308(f)(4)(i) – (iii) 
The supporting information required by 45 CFR 155.1308(4)(i) – (iii), including the actuarial 
analyses and certifications, the economic analysis, the detailed deficit neutral 10-year budget 
plan, and the data and assumptions demonstrating that the proposed waiver is in compliance with 
1332(b)(1)(A)-(B) are found in Attachment 1.  
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VII. Pubic Comment and Tribal Consultation 
 

A. Public comment 
Supporting information required by 45 CFR 155.1308(f)(2) and 45 CFR 155.1312 is located 
under Attachments _______. [Note: This will be provided at a later date after our public 
comment period has concluded]. 
 
B. Tribal Consultation 
Supporting information required by HHS guidance is located under Attachments ______ [Note: 
This will be provided at a later date after our tribal consultation has concluded.]  
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Attachment 1 
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